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offense the judge should ascertain whether the prosecution agrees 
that he should do so. If the committal is in another county and 
the prosecution does not consent the judge should leave it to be 
dealt with in due course, and even if the prosecutors in that case 
do consent the judge should consider whether or not a separate 
investigation of the other crime should take place. But where the 
charge is of a different character in another county, the judge 
should not take it into consideration at all. In the present case the 
sentence was reduced to three years to run from the date of the 
first conviction.* — Canada Law Journal. 

*This is a case upon a point of criminal practice on which we 
have no precedent, so far as a cursory examination shows. The 
action of the court here has the merit of simplicity and directness 
and seems commendable. Of course our cases on admissibility of 
evidence of other crimes (see Evidence, 5 Va.-W. Va. Enc. Dig. 
308, et seq.), would not apply where express confession of another 
crime is made by the accused, for, as said in Schwartz v. Com., 27 
Gratt. 1025: "A full judicial confession is perhaps sufficient to found 
the conviction upon in any case." It would also supply the requi- 
site proof of the corpus delicti, as indicated in the case just cited. 
See also, State v. Hall, 31 W. Va. 505, 7 S. E. 422. 

It will be noted that in the. principle case the plea of the ac- 
cused that he had been punished for the same offense upon his own 
confession, in a trial in another court for another offense, was not 
allowed to prevail, except for the purpose of reducing the punish- 
ment. The requirement that the plea of former acquittal or con- 
viction must show that the accused was acquitted or convicted in 
due form, that is, that there must have been an arraignment or in- 
dictment (Bailey's Case, 1 Va. Cases 201. See also. State v. Conkle, 
10 W. Va. 730), would seem to require this. It is an interesting 
question how far the state could be held bound by tbe proceedings 
in the former trial, assessing punishment for an offense not charged 
but confessed, without any indictment or arraignment for that of- 
fense for which the accused was subsequently tried in another court, 
rt would seem that it could only be. so bound by its own consent 
or acquiescence. 

J. F. M. 
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Collateral Inheritance Tax. 

Editor "Virginia Law Register:" 

The law on this subject is to be found at page 229, Acts of As- 
sembly, 1910. You will not find it by the index if you look where 
you would naturally expect to find it. The purpose of this article 
is to suggest some possible construction of the law whereby it may 
be executed rationally. 

It requires the judge or clerk before whom a personal representa- 
tive qualifies or a will is probated, to enter an order determining the 
amount of the tax and giving the name of the person whose duty 
it is to pay it. One copy of this order goes to the treasurer and 
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thus informs him what amount to collect and from whom. Another 
copy goes to the auditor, and shows him what amount th*e treasurer 
is to be charged with. So far the act is well conceived. 

In practice, the question at once arises, when is the order to be 
made? By our law, one year is given in which to ascertain the debts 
of the decedent, and if his personal representative pays some of the 
debts before the expiration of one year, and the estate is not suffi- 
cient to pay all the debts, then the personal representative must 
pay the unpaid creditors all that they would have received if he had 
waited for the expiration of the year before paying any. It rarely 
happens that a personal representative knows or can know when 
he qualifies what debts his decedent owes or what will be the costs 
of administration. It is therefore impossible for any one in many 
cases to know what any legatee will get, and in all cases, what any 
residuary legatee will get until the debts and costs of administration 
are ascertained, that is, until the accounts are settled, for which 
a period of eighteen months from the date of qualification is given 
by law. It would seem, therefore, that the order fixing the collateral 
inheritance tax can be made and entered only upon settlement of 
the accounts, the fiduciary retaining at his peril a sufficient amount 
to pay the tax and the clerk's fee of two dollars and a half for the 
order prescribed by law. 

The act then goes on to prescribe a penalty of $100 for every fail- 
ure of every officer to comply with it. It then prescribes ten per 
cent damages per year upon the fiduciary for paying over the es- 
tate before he pays the tax, and that the estate shall be deemed 
paid or delivered at the end of a year from the decedent's death, 
unless and except so far as it may appear that the legatee or dis- 
tributee has neither received such estate nor is entitled then to 
demand it. But no legatee or distributee is entitled to receive or 
demand payment or delivery at the end of one year from the de- 
cedent's death. He can demand nothing until the expiration of 
one year from the qualification, and he can demand nothing then 
without giving refunding bonds, unless after proper proceedings 
the court dispenses with refunding bonds. 

But the act is also going to give trouble to all examiners of title 
to real estate. For where land descends to collaterals, the tax is 
made a secret lien of which no record whatever gives notice to pur- 
chasers. 

Probably the best way of complying with the law would be for 
the judges to require all commissioners, before whom accounts of 
fiduciaries are settled, to provide for and report to the court the 
collateral inheritance tax upon settling the account, as soon as it 
is possible in any given case to do so, and to fill in the name of the 
person liable for the tax and the amount of the tax in a blank form 
of order prepared and printed by the court in substance and effect 
as follows: 
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Virginia : 

In the matter of the estate of 

deceased, Ex parte; 

It appearing to the court from the accounts of 

Adm'r or Ex'or of deceased, returned 

with the report of Commissioner dated the 

day of , that property of the value of 

$ passes from said decedent to his distributees or lega- 
tees, and that said sum of $ is subject to the collateral 

inheritance tax of five per cent thereon, imposed by the laws of this 

state, and this said tax amounts to $ and is payable by 

, the court doth so adjudge and determine, and the 

clerk of this court is directed to certify a copy of this order to the 
auditor of public accounts and to the treasurer of this city or county 
according to law. 

After verifying such an order by comparing it with the accounts, 
the court could order it to be entered just as decrees are ordered to 
be entered after seeing that they are right, and not only would this 
save the court much labor, but would also be a check upon the cor- 
rectness of the tax, and would entail little or no additional labor 
upon the commissioner, who would have to do such work anyhow, 
if he settled his accounts properly. 

It will be impossible to avoid mistakes in such matters, unless 
some such course as is indicated is followed, and after the mistakes 
are made how to correct them would be another puzzle. Would the 
court making them correct them, or would they be corrected like 
other erroneous assessments of taxes? 

The statute is an important one, of frequent application, and it 
affects the judges, clerks, personal representatives, heirs, devisees, 
legatees and distributees all over the State. It simplifies the duties 
of the auditors and treasurers, but imposes additional labor and re- 
sponsibilities on the judges and clerks, whose hands are already 
full of important business. It is to be hoped that the subject may 
be discussed and the practice settled. 

As far as our legislators are concerned, it is not believed that they 
intentionally pass bad laws to conflict with, perplex and impair our 
good laws, and to entangle our practice. Knowledge of law is really 
not necessary for them. For they can make their own laws as they 
go along, and how could it benefit them to know or understand laws 
made by others, or what the law is, or has been? This must be the 
reason why not one of our one hundred and thirty-five or forty 
legislators, most of them lawyers — by profession did not foresee 
or point out the uncertainties of the law of collateral inheritance 
tax which have caused and will cause our judges and clerks much 
trouble. 

Overton Howard. 



